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A, AIGUMENTIN REPLY

I MR. 1_.IjCVS STATUTORY AND DUE
PROCESS RIGHT TO NOTICE WASR 'rVIOLATED :WIi.£:1 I I-E_E _. ,l  R 3 0 ,ri:.`_4.

Ili UCTED C).N'- A TT_::E N. I'IVE

Z1,, vllr. Le l; " constit onfl rightt io, nixiee .
was vlolated

The. State conten s klr, vzllved his ri0;iit to challel.,Ve the

orri:ltisimi of tbe alte ` at1vL.'meaus ft'oni th petit -lon b(.:L:znis he did no

CS tE °fit tC3 1ti: L?al 111 1 €i tllil ilt t "I'1 <]. E'h St 1:tC ar;,.0ues tills is $

instuicti€ nal issue father than a notice issuo. To the co tlàry its the

CllnA nal conta.à, it is vv 11- settlC'd thtlt when the ju-tty is Instructed on an

mich aged aite;rrmtive meams., the defencanVs due process right to

notleels violated, Becauk detainees in chapter 7.1.09 RC

proceed'iA7gs have the hilli'e fIll'IIGi1'1'A€,:ntal CdL €. (._tocess tT11ts it

defe€ dwats in cm.. - ni€ al far€ cee.clings, the sa€lae,:;taradards sly €xlald apply

It 'is well - settled that  Eien the jr is instrli tetl on t1a uricllargecl.

ia.lterriatl've €7aealAsl a defol7dant st.'onstltuti€ ?ri ll right to ii'oti e is

violated. State y, E ar am `, , 141 Wn. App 33"2, 343.169 l='. d 859,

f`'(01) se also State V, D?c 2 Ft €. ,t;p B t̀M 91 i` 1 d l 55

I 9! 6. ) (" Tt is rov eA:si ble error to try a defendant wider an uneh aggcd



statutory altemative because it violates, the delien.dofit 's right to noilce

oft e CrUllo ch"argod'") (eraphasis added),

his rule h,us its basis in the "esse-litial elmictils" rule, which

requiros the. charging docill,1101A to comilill -III essential elemelits oft e

crime,, See State v. Leach, I A3 Wn.2d 679, 690, 78") P,`)d 551 (1989,),

The maruier of conamitting an Is an element, and the defendant

nivist Ni.n. of this the in Laramie, 141

Wn. App, at 34.2. Tlavvs, if thej is instmeted on axi alternativelliel).118)

tiot oni-nedtain. - the chargingd-ocunient., the cc hargirig docuiumt is

Constitutionally deficient because it oniftsan essen-tial cleme of the

aline,

The. "esseutlal elements"i is founded upon. the constitutional

ie process right tc advance notice of the c1 arge, State v. Taylor, 11 ,40

Wn,"WA 236r 996 P.M 571 ( 000) ("The rule that a chargrat.,

document must iticlude all essential elarnei of a crime is grourided 1.11

the constitutional requirement that defendants, be infori of the nature

and cau of the accusation agai thenf, in addition to due process

co-zacer-m, regardin.g fioli cc.. State v, Vale. obixios, .122 NATh-2d 2-70, x'83;,

IS54 J),2d 199 (19931 ("Theessentiaal elemen[s. rule is of constitutional

illagnitude, since the fioticeprinciple which it embodles is ,a conaponent



of due pr ? ") cG t . 1 J  WuY ' 1 stt t} 111 € i #ts, it. cs t.1 , #at ?t t 1:rn ? '

charging document violated de-fyndant's "due pri uss rig t to be

properly infor ed of the ('harge 'aga#.nst, him as.required by 0zte ,state

t ?t1 tod r l constitutions "); Q of Bothell v Kaiser :152 'Wn. App,

66 471, 217 , P 3d 339 (2( 09 ( "Omitting an s ?tip #I eletnent Ero.m .

the clung c ? t t#rt #i: d >tl. ?c lttec 1 f c 3 # ?t' ; 1L . 1,x't ?  s ?:? t =1[ t, 14

infornaed of the ch,irgeC').

As stated In the opening brief, due to thcc substantial deprivation

of liberty at stAx, detalluees in chapter 7 1,09 RCW proceedings ,ire

eiAltlecl to the protectior #s ofthc Dutr Process' Clause before they a?v .

he civilly ct>mtnitted. In t e,.1 e s lrestnint ofFoot 122 W11. 2d L 48,

P— 989 1 ) )) si It g 3tft I Vi# ti ( _. ` i> ?t ` 3 { Vii, v t>4

1209, 18 L. .Ed. 2d :326 X1967 Stich protections include "a fiall jud -16al .

wa ing "and "the tell panoply ol̀-"the relevant prote t ons which due

Process guar'aes ir ' state. crII21inn] L3f'oGtif;dillg4," iriclL dins àll those

sa6gwhich tire fid.n fttrltef?ual rights and essential to a t:.#ir trim'"4.

The Washington Supreme Court has hold that "r̀nonta

al_ ?:II-Orl nifity" an " p rsona ity disorder" )rc altcrnat -', me,, ins ()t

est'Alisl ing the inot?txal illness ire chapter 71. 09,.R(",W case.



In re Ent AFlalgren, _ l Them

ofOle 11 NVm2d at 690,

141 Wad 1\ Because the ~

d process right.

Im 1122

Wn,2d at 283); ImAh 113 VVn2d at 690; Kaisgr 152 WTI. App, at 471.

t4ne on amiei] and the ert is not

I+ is, is ° °  °°~ _ g__

appeal . ~4('n. 117

The State argues ~ -Mr. .

ki , .iew prior to uial th.at the evidence stpported the alternative means,

But this does not answer the problornthat the jury -, vas instrLicted cm

n uncharged alternative means, despite Mr, [LeoVs] wastitutional

right to be infi)rmed of the j.iaftiro of [lie charges against hi

lo^ App. -v  -` ------ was — necessarily ~

because, under the instruchons laven, die jury could have fmind Mr,

4 .



Leck was a "sexually violent predator" based o-ti eitl t1le chaqg or

znmins` 82 Wn. App, at 189

error of offering unbarged means -is is prcjudlclal

if it is possible jury naight have corivioted del ndant under uncharged

re required, Laranije, 141 Wii, App. at

WASVIO `

OVERT A CT HEARING

attend. the hea

Tho _ c q--__-__ _______.___r

tviolated  -- whethe
x --- 

tri ---/u_---_------_

d ^ ^ — ~ °~ ~~~y°.= ~ ~^~^°~~~~`"~~^.^~~°°w~=' 
Y ~r°`~ State does

not contest that %4r. Uck had . - -a constitutional due process ri to be

present at all

reasonably substantial., to the -fiLdIness . .of liis opportLinity to

against the charge." Snyder v. Masisach 229 1 LT.& 97., 10 54

5 ~ _



Even if the quostion :is whether the trial court abused its .

discretionan {a:b of discretion occurs if the cour decision is

rnranlfesti €.rrlrc a,,,wi a:blc car rests ota r. € €i;ct:rable gaòu -n s ate -- Gir -I

173 W11.2d 467, 473 , , 68 P,3d 924 A decis orr rests on

7ralten able (.) rerunds if it was reacheded b applying the wrorlg 1c.gLal'

standard, d, Therefore, if the ct')urt deliied the motion for continuance

bz.isL.d e)n »its er•`rotleows Conclusion Eh'a. Mr. 1_,et:`.k b.ad 'no constitutional

righ to be 1rresent at the hearing, they co abused its discretion and

violated Mt'..Leik 's constitutional` t 'k ilt to be =pa sent,'

The State conterids dr. I:-.z:ck had no right to be preseat Lit. the

hearin l ec the colirt considered only a -nd facts. First,

of the u important facts at issue ------ whether 'Mr, L ck 1ad to a etital

1.1 nol-InalFty car >p rs-oli ality disord a. ----- lvas di.,q)aatedl, C P 1 . 605 - 46.

Second, and rI"rore important, Mt-. L cck had aright to be present

bocause the hoalan:° far€ ?Faded an oppk r'ta:aality or hrrra to {assist in

de.f'ending against the clatarge z;t ? 1 ? S. ati(

161 Wm App, at 74, Thisz was n-ot .a heari €lg to decide purely le(Fal car

njinisteiia rl'at Instead, it v'e`ts a hearing to docrde whether the

he State ac.ktiowle:tlges tb at counsel c?ljectc to Proceeding with
the. lae:rarmg arr. N.11r. 1 abson c, ' SRB at 10, '1 / 141 . 1 RP 2 'The issue
is tlzoperlw Preserved fear rev Ow.

6



evidence; was sufficient to sustain the State s̀ burden of prcrrirr;g current

dara(erousness. Ycrun .1 1 Wra.2d at ? , X11; In tc_ Det_ofNla.nshall',

156 Wn,2d 150 15, 1 ?5 R3W 11,1 (2005).. If <the z,mri t had concluded-

thee e:vidence was not sufficient, the State would have been required t €1

plead a- nt:prove to thejury ;a recent overt, 'N-Tr, Leck had a

i t3 lct.ttlrtl(t1i1.1 right to be pr's ?'sont Just `.La"``, lie would at allyllearing at

w1 a court . el s1rs e ii3e-nee and &1c,id s if it is ufficient to prove an

efc°.r`rent. of the

The he:uing inthis case waS akin to a pretria hearing at whJch

court deters - nines whether the &,.ite may cross- exar1 - 1.i e, a tes-tifvIng

defendant about 111s prior Crimes, In People -V- - -ZOkes, 9 N.Y.2 656,

660 -595 Nt.1 ,2d 8 6'(1 992). the Ne «e York courtc:oix.Iuded the

defendant 11ad a constitutional rig to be pr°os€ i1t at Et pretria

confQ once between the judge: and. the attorneys on the det4 "r1dant's

motion to preclude the People -taros cross-examining him about his

prior er €nies,` The et. ?un.. explained, "[i]n dete..r€21 €1'srllg whether" r_

defendant has a right tobe present dur1rig a IYretrlal proceeding, is key

dot is whother the proceed nw inl'c11ved fiactual matters about ivhd ll

defendant might have peculiar kiiowl€d 0 that wo be useful in

1'110 wa< drira trrrl u:1zc, €ri Cowl ittrl 1 t1 es with approval icy Tit
e Personial Restraint of 1_ord 123 W.n. ?t3.' 96, 3)06 868 P.` d 83'5 (1994)

7



4rctvamin the defendant's terc:ounterinc, the l Pock s position." `,Id.

Even if the fcicts regarding the prlOr ei'1111es Ue - und s utedt the court.

must str.'' wer 7 H t̀ }le €lfitrrrk of tr7o Qc ?rlcllis.t, its sirliilarity to the perlllir fit:

c }targes, the ex.t.erat to which it bQais on the defend atrt s c:r€ dib,111ty, the

age of the defd: dFart trt tare time, the disposition of the c: hargi4 -,; m

mativ offi c(ors." Id, at 661, The. defenda has :r constitriti€ mal' >

right to be prfi'sent at the hearirig bt..(.'.auso lie "is in the best l osrt,a1 to

point out errors, in the [criminal blstory] report, to controvert assertion

try 'tlr Prosecutor tvith respect to uncharged acts and to provide. counsel

v th details tibotrt the irrit €ertying facts of butt charged and nch rged

acts," W. In short, "the defendants presence will help to ensisre that

the c.c utt's deter ral-na €ion will not''be proc seated on the pmsc:,cutWs

r. nrobiitted view of the Cacti lcl ». (ii?catnoitL., iriter'rtal quotation r larks

and citation otr ittc;,d).

As stated In the opening brief, thePugacfsc of the hearing in this

d.tis:e was to d` eteJm ttrhe leer :`,an otlj :i. tit -e person knowing t

fetual Circumstances of [Mr. Lock's] h story and me-n€ I COTId tiO

wou have a mmonable apprehension drat [the act -for which he was

iiatsRrccr;titcct;would cause harm of a violent rr,.. trr.c "_

itrslzil, 156 ` r,?14rt 1>>, As it the 1 :rs ir.r °iris at issue ir'i3CG 3 t. }i

8.



court . had to weigl.i the riature of the conduct,—Its similarity to the cm.-rexit

charge, Mr, Leck's ag.e at the tiine, and imany otherf]actom including

Mr. I.eck's me - rital co.ndItIon, N Leek was in the be ..,t position to

coi'uro Vert factual assertions by the prosecutor and Pl'o-vide (ounsel with

details about the. wig (-Aying facts, A detaiiieCs prese-aceat. at

hearing "will help tip ,e.ustare that tD.Ccourt',- deterTrunatlon will not be

predicated on. the. pry , ,,ec. - vtor'sunrebutted view of the facts," Doke& 79

NX.2 af 66.1, Therefore, Mr. Loch had a constitutional right to be

pres at the hearing,

Tho recc.ut overt, act: he-arinc- isnnaTkedly diffierent - from the7- 1

kinds of purely legal and trihilsterial. matters

at which a def' .ndantdoes -n-ot h lve a to be present.

e - 1In re Pem Restm'nt of Bennt 1,34 'Wn, 868, _920, 0>'? P.:1c1

116 0 998) (no Tt to be, present athearing on nlotion. for

oontilflu,aucc); In le N.I Restraint of Lord 123 Wn2N, 296, 868 P.2d,

83,5,(1994') (no right to be present athecarings at which couxt deforred

ruling on ER 609 Tnotion, granted de.fe-ase counseFs niotion tz)r funds

tO get doTondant haircut and clot[iing for t ' al, set; led on wcrding k

jury quotionnaires and pretriali-iistructIA-xis, set -time lin-ift oil testing of

I ' derccrta n. evi cc announced its - rullfigs on evidentiary matters that had

9



previously been argued. ruled thatjuror,, could take notes, and directed

State to prov"ide defense with- sum of it wkttlo-Nses' testimollics)

1 1t r Farr 161 Wn. App, ,.n 74-75 (no .a gtri. to be present atolminbers

mecting where purely legal. questions about process, of decidinp forcedI C, Z71

medicalioti motion were discussed but court made no nuling)..

In contrast to the proceedings in those ca.sm th pr & T - nI - I- - I occe 1 ng i

this- case presented an opporttmity to rebut the State's view of th-cI

due process i'l-lit to be prosent, 5jvv 291 I;:' S, at 1.05-06 Lord, 123

Wti--M at 306. Dokes, 79 N,Y2d at 66 1,

b The State has not  roved the orror was
jjqrmlos. beymi-d a sroaomlble doubt.q I --- - .............

The State contends N-Ir. Leck has not :drat vn the error was

pre SR at 16. But it the :')tcm? `s bitrdcn, to prove, the elTor

was han.nless, beyond. a reasonable doubt. Statc v. Irby. Wn2dI — - ----------- 
170 --------- - - -

874 886 16 P. - 3 d 79 6 (2Ol I RLp; h g fi V. 1 0464 UJ,S. 114 12 (

1 (4 S. Ct , 4 5 3, 78 L. Eat, -", d ?6 7 0 9 8

The State. contends the orror 1,v as aot prq udi cial beca Nlr.

Leek did not provide an otter' of Proof to the co - urt ofe"idence he

wanted to presem at t hear.uig, SRB at 17. Tho. State.mis

tlie nature of Nin Lock s right to be present, Evenit'N"Ir, Leckdl notfight



intend to pmsent. evidence, at the, hearing he had sa right to be pres iii

ortlu to Bassist ill rebutting, the States view of the fac €s <aalc ttt.f:nd

against lac claar;c. Sriy er, 291 '( -S, t 1 - 6 Lora 123 Waa.'" at

306 Tic kes,, 79'.NLY.il at 661, Thu State Etas aw, sl oA- to be0'i31d a

reasonable doubt that the C "xalt tvoglcl 11 avo mute the ;game recent overtrt

act: determination- even if Mr. f .eck had bf presentnt< 'Th error is

t1141'cfore nc #t lt: u•ral.le-- and. the convii;tion anust be reversed,

BUT .its . LECK DID .N HAVE AN
OPPORTUNITY TO C ROSS -E ,, . \'1`_1Na: 1='=(1 (

The State contend Mr. Leck's constitutionalright, to cross -

examillabon was not v.ic iced bee ausc Donna 1L eck's ou - of >c.c7u t

tateinent was <a inissible under the evidence rules, 'SR -B at 21 1'3'. For

the e asons gig ea7. in the open-Ing brief, dire to i =t','

the evidence and quest.iOns > about. ''Ms. f_.eck's blases and 1- notives,' Mr:



Leek had a right to cross--exaamie her oven if the ovicicnce 'wa

adn- ii ssible under th evi deacc rules.

The State contends Mr. 1_ eck has not ', zIjo n the error wa-,

prejudicial, SRB at 23 But ctgaim it Is the State 'S burden to prove,

izsyc?nd t reasonable doubt, that the error was harniloss. See (_

R C a[lfbr 6, M 1_ S 18, 1, ? ? 8; . ' t. „l i .l Ed, i(3 '

1967) (,vhcn tederall constitutional violation occurs State bears 'I_iurden

to Drove t: ?oyOnd a. reasonable doubt that error did not, contribute to

verdict), The State basriot mot that b-urdeil:

13. CONCLUt

Because the jury was o'.istructcd o analwrn tl ve i3Malls not

charged in the petition, Mr, Lock 'wis denied his constitutional tight to

be pre,s nt at the recent overt sa;,t. - #caring? and his ' onstlttlori l right to4.- -

cross exai1 inatioll Was Viol It d, the ilkctill-ii ?il';ors:lei:must be reversed,

i?
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