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AL ARGUMENT IN BEPLY

1. MR, LECKCS STATUTORY AND DUE
PR(‘?CE‘%‘% RIGHT TO NOTICE WAS
VIOLATED WHEN THE JURY WAS
INSTRU CTFD ON AN ALTERMNATIVE
MEANS NOT ALLEGED IN THE PETITION

a, My, Leck's constitutional night to notice
was violawed.

The State contends Mr. Leck waived his right 1o challenge the
omission of the altemative means fow the petition because be did net
object to the jury instructicns at trial, The State argues this is an
ingtructional 1ssue rather than a nofice tssue, To the contrary, in the
crimiinal context, it is well-settled that when the jury is instructed on an
uncharged alternative means, the defendant’s due p right fo
nofice 18 violated, Because detainess in chapter 71,09 RCW
proceedings have the same fundamental due process rights as
defendants in criminal proceedings, the same standards should apply.

It is well-settied that when the jury 1s instructed on an uncharged

alternative means, a defendant’s constitutional right to rotice is

violated. Sigte v, Laramig, 141 Wi App. 332, 343, 169 P.3d 859

(2007 see alse State v, Poogan, 82 W, App. 1RS, 188, 917 £.2d 155

{1996 ("It is reversible error to try a defendant under an uncharged



statutory alternative because 1t violates the defendant’s right to notice
of the crnime charged.™) (saphasis added).

This rale has its basls in the “essential elemenis™ rule, which
requares the charging document to contain all essential elements of the

crime. See State v, Leach, 113 Wnld 679, 690, 782 P.2d 352 (1989,

“The manner of committing an offense 15 an element, and the defendant
nst be informed of this element in the information.” Laramie, 141
W App. at 342, Thas, if the jory is instructed on an alternative means
not contained w the charging document, the charging document is
constitutionally deficient becanse it omits an essential element of the
crimme, Id.

The “essential elements” rule is founded upon the constitutional

due process right to advance notice of the charge. State v, Tavior, 140

Wi 2d 229, 236, 996 P2d 571 (2000} (“The rule that & charging

document nwust include all essential elaments of a crime is grounded in

the constitutional requirement that defendanis be informed of the nature
and cause of the accusation against them, o addition to due process

concerns regarding notice.”y: State v, Valdobines, 122 Win2d 270, 28

RA8 .2d 199 (1993) (“The essential elemenis rule is of constitutional

magmiude, siace the notice prineiple whieh i embodies is a component

bt



of due proeess. ") Leach, 113 Wn2d at 690 (omission of element from

charging document violated defendant’s “due process right to be
properly informed of the charge against him as requived by the state

and federal constitations™): City of Bothell v, Kaiser, 152 Wi, App.

466,471, 217 P.3d 339 (2009) (“*Omitting an essential element from
the charging document violates a defeadant’s due process right to be
informed of the charges ™).

As stated 1 the opening brief, due to the substantial deprivation
of Iiberty at stake, detainees in chapter 71,09 RCW proceedings are
entitled o the protections of the Due Process Clause before they may

civilly committed. Inre Pers. Restraint of Young, 122 Wn.2d 1, 48,

R3T7 P.2d 989 (1993); Specht v. Patterson, 386 U8, 605, 608, 87 8.t

1209, 18 L. Ed. 2d 326 {1967). Such protections include *a full jodicial
hearing” and “the full panoply of the relevant protections which due
process guarantees in state criminal proceedings,” including “all those
safeguards which are fundamental rights and essential to a fair triad”
Specht, 386 U.S. at 609-10

The Washington Supreme Court has hetd that “mental

abnormality”™ and “personality disorder” are alternative means of

establishing the mental illness “elenent™ in chapier 71.09 RCW cases.



In re Ret. of Halpren, 156 Wn.2d 795, 811, 132 P.3d 714 {2008). The

L

essential elements” role—and the statute-—required the State to
include all of the elements in the petition. Leach, 113 Wn2d at 690;
Laramie, 141 W App. at 342, RCW 71.09.030¢1). Because the
pelition omitted an element, Mr. Leck s constitutional due process right

to notice was violated. Taylor, 140 Wn2d at 236; Valdabinos, 122

Wn2d at 283; Leach, 113 Wn2d at 690: Kaiser, 152 Wn, App. at 471

b Mr. Leck mav raise the issue for the first
tune on appeal and the error is not
harmiess.

It is well-settled that when the jury is instructed on an uncharged
alternative means, a ruanifest evror of constitutional magnitude has
occurred, which the defendant may challenge for the first time on
appeal. Laramie, 141 Wn. App. at 342; State v. Chine, 117 W, App.
31

RE

L
‘.J't
Cy:

L5338, T2 P3d 256 (2003} RAP 2.5(a}3).

The State srgues My, Leck suffered no prejudice because he
knew prior {o rial that the evidence supported the altemnative means.
“But this does not answer the problem that the fury was strucied on

an uncharged alternative means, despite Mr. [Le

&

ck’s] constitational
right to be informed of the nature of the charges against him.”
Laramie, 141 W App. at 343, The error was necessarily prejudicial

because, under the instrections given, the jury could have fonnd Mr.



Leck was a "sexually violent predator” based on either the charged or
the uncharged alternative means. [d: Doogan, 82 Wn, App. at 189
{error of offering uncharged means as basis for conviction is prejudicial
it is possible jury might have convicted defendant under uncharged
alternative). Reversalis therefore requived. Laramie, 141 Wa. App. at

2. MR, LECK’S DUE PRQCESS RIGHT TO R’F
PRESENT WAS VIOLATED WHEN HE WA
NOT ALLOWED TO ATTEND THE RECEN
OVERT ACT HEARING

a. Mr. Leck had g constitutionad night to
attend the hearing.

The State contends the question is not whether Mr. Leck’s right
to be preseat was violated, but whether the trial court abused its
discretion wn denying the motion for continuance. Yet the State does
uot contest that Mr. Leck bad a constitutional due process right to be
present at all proceedings where “his presence hald] a relation,

reasonably substantial, to the fullness of his opportunity to defend

against the charge” Snyder v. Massachusetts, 291 U.S. 97, 105-06, 54

s Cro 330, 78 L. B 674 (1934, overruled on other grounds by Malloy

v, Hogan, 378 1S 1, 84 S Ct 1489, 12 L. Bd. 2d 653 (1964); Inre

Det, of Movgan, 161 Wn. App. 66, 74, 2533, P.Ad 394 (2011,

s



Evenf the question s whether the trial court abused is
discretion, an abuse of discretion oceurs if the court’s decision is

manitestly nnreasonable or rests on untenable grounds. State v, Griffin,

&

P73 Wn2d 467, 473, 268 P.3d 924 (2012). A decision rests on
untenable grounds i it was reached by applyving the wrong legal
standard. Id. Therefors, it the court dented the motion for continnance
based on is erreneous conclusion that Mr. Leck had no constitntional
right to be present at the hearing, the cowrt abused its discretion and
violated Mr. Leck’s constitutional right ta be present.’

The State contends Mr. Leck had no right to be preseat at the

hearing because the court considered only undisputed facts. First, one

of the most important facts al issue——whether Mr. Leck had a mental
abmormality or personality disorder—was disputed. CP 16035-46.

Second, and more important, Mr. Leck had a right to be present
because the hearing provided an opportunity for him {o assist in
defending against the charge. Spyder, 291 U.S. at 103-06; Morgan.

101 W App. at 74, This was not a hearing to decide purely legal or

ministerial myatters. fostead, it was a hearing o decide whether the

' The State acknowledges that counsel objected to proceeding with
the hearing in Mr, Leck’s absence. SRB at 10; 171 -% TIRP 2-3. The issus
18 propecty preserved for review.



evidence was sufficient to sustain the State’s burden of proving current

dangerousness. Young, 122 Wn 2d at 27, 41; In re Det. of Mashall,

156 Win2d 150, 158, 125 P 111 (2008), Hthe court had concluded
the evidence was not sufficient, the State would have been required t
plead and prove to the jury a recent overt, Mr, Leck had s
constitutional right fo be present, just as he would at any hearing at
which a court weirghs evidence and decides it it s sufficient to prove an
element of the charge.

The hearing m this case was akin to a pretrial hearing at which a
coart defermines whether the State may cross-examine a testitving

defendant about his prior crimes. In People v, Dokes, 79 NUY 2d 436,

560, 95 NUE.2d 836 (1992), the New York court concluded the
defendant had a constiutional right to be present at a pretrial
conference befween the judge and the attorneys on the defendant’s
wmotion to preclude the People from cross-examining him about his
prior erimes.” The court explained, “[ijn defermining whether a
detendant has a right to be present during a pretrial procesding, & key
factor is whether the proceeding involved factual matters about which

defendant might have pecnliar knowledge that would be useful in

re Personal Restraint of Lopd, 123 Wi 2d 206, 3046, 68 P.2d 835 (1904).




advencing the defendant’s or coantering the People™s position.” 1d.
Even if the facts regarding the prior crimes are undisputed, the court
must still welgh “the nature of the condugt, its similarity 1o the pending
charges, the extent to which if bears on the defendant’s credibility, the
age of the defendant at the time, the disposition of the charges and
right to be present at the hearing because he s in the best position to
polint out errors in the {eriminal ustory] report, 1o controvert assertions
by the prosecutor with respect to uncharged acts and to provide counsel
with details about the underlying tacts of both charged and ancharged
acts.” Id. In short, “the defendant’s presence will help to ensure that
the court’s determination will not be predicated on the prosecutor’s
unrebutted view of the facts.” Id. (footnote, nternal quotation marks
and citation omitted).

As stated in the opening brief, the purpose of the bearing in this

case was to determine whether “an objective person knowing the
factual cireumstances of [Mr, Leck s} history and mental condilion
would have a reasonable apprebension that {the act for which he was

mearcerated] would cause harm of @ sexually violent natare.”

Marshall, 156 Wn.2d at 158, As at the hearing at issue in Dokes. the



court had to weigh the vature of the conduct, its stmilarity to the current
charge, Mr. Leck’s age at the time, and many other factors, including
Mr. Leck’s mental condition. Mr. Leck was in the best position to
controvert factual assertions by the prosecutor and provide counsel with
details about the underiying facts. A detgineg’s presence af such a

4%,

heanng “will help to ensure that the court’s determination will not be
predicated on the prosegutor’s unrebutted view of the fucts.” Dokes, 79
NY.2d at 661, Therefore, Mr. Leck had u constitutional right to be
present at the hearing.

The recent overt act hearing is markedly different from the
kinds of proceedings—regarding purely legal and ministerial matters—

at which a defendant does not bave a constitutional right to be present.

See.e.g., Inre Pers, Restraint of Benn, 134 W 2d 888, 920, 952 P.2d

116 {1998) (no right to be present at hearing on motion for

continuancel; In re Pers, Restraint of Lord, 123 Wn.2d 296, 868 P.2d

K35 {1994) (no right to be present at hearings af which court deferred
ruting on BR 609 motion, granted defense counsel™s motion for funds
to get defendant haircut and clothing for trial, setiled on wording of
Jury questionnaires and pretrial instructions, set thme Hmit on testing of

cerfain evidence, announeed its rulings on evidentigry matters that had



previously been argued, riled that jurors could take notes, and divected
Staie to provide defense with summaries of its withesses testimonies);
Morgan, 161 Wn. App. at 7475 (no right to be present ai chambers
meeting where purely legal questions about process of deciding forced
medication motion were discussed but court made no ruling).
in contrast to the proceedings i those cases. the proceeding in

this case presented an opportunity to rebut the State’s view of the facts
and defend agatnst the charge. Mr. Leck therefore had a constitutional
due process right to be preseat. Snvdey, 291 U.S. at 105-06; Lord, 123

W 2d at 306; Dokes, 79 NY 2d at 861,

b. The State has not proved the error was
harmiess bevand a reasonable donbt,

The State contends Mr. Leck has not shown the error was
prajudicial. SRB at 16, But it 1s the Srare s burden 1o prove the error

874, 886, 246 P.3d 796 (201 1); Rushen v, Spain, 464, U.S. 114

104 5. Cr 483, 78 L. EBd, 2d 267 (1983).

The btate contonds the error was not prejudicial because Mr.
Leck did not provide an offer of proot to the court of evidence he
wanted 10 present at the hearing. SRB at 17, The State misunderstands

the nature of Mr. Leck’s righi to be present. Bven if Mr, Leck did not



intend o present evidence at the hearing, he had a right to be present in
order to assist in rebutting the State’s view of the facts and defend
306; Dokes, 79 WY 2d at 661, The State has not showa bevond a
reasonable doubt that the court would have made the same recent overt
act determination even if Mr. Leck had been present, The error is
therefore not harmless and the conviction must be reversed.
k3 ME. LECK'S DUE PROCESS RIGHT TO
CROSS-EXAMINATION WAS VIOLATED
WHEN HIS SISTER'S QUT-OF-COURT
STATEMENT WAS ADMITTED AT TRIAL
BUT MR, LECK DID NOT HAVE AN
OPPORTUNITY TO CROSS-EXAMINE HER
The State contends Mr. Leck’s constitutional right o cross-
examination was not violated because Ponna Leck’s out-ofcourt
statemnent was admissible under the evidence rules. SRB at 21-13. For

the reasons given in the opeming brief] duc to the prejudicial nature of

the evidence and questions about Ms. Leck’s biases and motives,” Mr.

* The State contends Mr. Leck’s testimony from the first irial is not
part of the record on appeal. SRB at 24 & n.9. This claim is perplexing.
RAP 9.1{a)(1} provides the “record on review” may include a “report of
proceadings.” RAP 9.1(h) provides “[tihe report of any oral proceeding
must be transeribed in the form of a typewritten report of proceedings.
The report of proceedings may take the form of a “verbatim report of
proceedings” as provided inrule 027 RAP 9.Ha), in tum, provides, “[1]f
the party secking review intemds to provide a verbating veport of
procesdings, the party should arrange {or transeription of and payment for

1l



Leck had a right to cross-examine her even if the evidence was
admissible under the evidence rules.

The State contends Mr. Leck hus not shown the error was
prejudicial. SREB at 23, But again, i 1s the Srare s burden o prove,

"

beyond a reasonable doubt, that the error was harmless, Sege Chapman
v, California, 386 UK, 18, 21,2324, 87 5. Ct. 824, 17 L.  Bd. 24 708

(1967} {when fedeval coustitutional viclation necurs, State bears burden
to prove beyond a reasonable doubt that error did not contribute o

verdict). The State has not met that burden.

B. CONCLUSION

Because the jury was instructed on an alternative meaas not
charged in the petition, Mr. Leck was denied his constitutional right to
be present at the recent overt act hearing, and his constitutional right to
cross-examination was violated, the detention order must be reversed.

Respectiully submitied this 22nd day of August, 2012,

MAL IRE’FN ?\i {“ ‘R{WSBA 28724y
Washington Appellate Project - 91052
Attorneys for Appellant

an original and one copy of the verbatiny report of proceedings within 30
days after the notice of apposl was filed ... 7 "’bn%c TeQRrements were
complicd with in this case. Verbabim re pum of the hearings from the frst
trial were timely ordered and set forth in the f_’mtmnu'zt‘ of arrangements.
Copies of the completed transcripts were provided to the State. Those
hearings are part of the “record on review.”
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